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REPORT AND RECOMMENDED DECISION?

ThisSocid Security Disability (* SSD”) and Supplementa Security Income (* SSI”) gpped isbasad
on the plaintiff’s functiond illiteracy. Specificdly, the plaintiff contends that the administrative law judge
failed to andyze hislearning disability usng the required procedure, failed to make a particularized inquiry
about the mental demands of his past relevant work, failed to fully develop the record with respect to his
learning disability and adopted improper testimony from a vocationa expert because functiond illiteracy
makesan individua unemployable under the Dictionary of Occupationd Titles. | recommend that the court

affirm the commissone’ s decison.

! This action is properly brought under 42 U.S.C. §§ 405(g) and 1383(c)(3). The commissioner has admitted that the
plaintiff has exhausted his administrative remedies. The caseis presented asarequest for judicial review by this court
pursuant to Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon
which he seeks reversal of the commissioner’s decision and to complete and file a fact sheet available at the Clerk’s
Office. Oral argument was held before me on August 20, 2004., pursuant to Local Rule 16.3(a)(2)(C) requiring the parties
to set forth at oral argument their respective positions with citations to rel evant statutes, regulations, case authority and
page references to the administrative record.



In accordance with the commissioner’s sequentia evauation process, 20 C.F.R. 88 404.1520,
416.920; Goodermote v. Secretary of Health & Human Servs, 690 F.2d 5, 6 (1st Cir. 1982), the
adminigrativelaw judgefound, in relevant part, thet the plaintiff had degenerative disc diseaseand alearning
disorder, impairments that were severe but which did not meet or equd the criteria of any of the
impairments listed in Appendix 1 to Subpart P, 20 C.F.R. Part 404 (the“Listings ), Finding 3, Record at
17; that he lacked the residua functiona capacity to lift and carry more than 50 pounds occasionally or
more than 25 pounds on aregular basis, to climb, stoop, knedl, crouch or crawl morethan occasiondly, to
tolerate concentrated exposure to vibration, or to do work which requires the ability to read and write,
Finding 5,id.; that in his past relevant work as alandscaper/groundskeeper the plaintiff wasnot required to
lift more than 50 pounds or perform any other tasks which were not within hisresdua functiona capacity
and that hisimpairmentstherefore did not prevent him from performing his past relevant work, Findings6-7,
id.; and that he accordingly had not been under a disability, as that term is defined in the Socid Security
Act, a any time through the date of the decison, Finding 8, id. at 18. The Appeds Council declined to
review the decison, id. at 57, making it the find determination of the commissoner, 20 CF.R. 88
404.981, 416.1481; Dupuis v. Secretary of Health & Human Servs, 869 F.2d 622, 623 (1st Cir.
1989).

The standard of review of the commissioner’s decison is whether the determination made is
supported by substantial evidence. 42 U.S.C. 88 405(g), 1383(c)(3); Manso-Pizarro v. Secretary of
Health & Human Servs,, 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination made must
be supported by such relevant evidence as a reasonable mind might accept as adequate to support the
conclusondrawn. Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health

& Human Servs., 647 F.2d 218, 222 (1st Cir. 1981).



The administrative judge reached Step 4 of the sequentia review process, at which stage the
clamant bearsthe burden of proof of demonstrating inability to return to past relevant work. 20 C.F.R. 88
404.1520(e), 416.920(e); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987). At this step the
commissoner must make findings of the plaintiff’sresdud functiond cgpacity and the physical and mentd
demands of past work and determine whether the plaintiff’s resdua functiona capacity would permit
performance of that work. 20 C.F.R. 8§ 404.1520(e), 416.920(e); Social Security Ruling 82-62,
reprinted in West’ s Social Security Reporting Service Rulings 1975-1982, at 813.

Discussion

The plantiff gatesin hiswritten submissonto thiscourt that *[t]he soleissue on apped arisesfrom
the Paintiff’s learning disorder.” Paintiff’s Itemized Statement of Errors (Docket No. 5) at 2. At ordl
argument, hisattorney stated that the apped raisesthreeissues, including afailureto comply with 20 C.F.R.
88 404.1520aand 416.920aa Step 2, afailureto make aparticularized inquiry into the mental demands of
the plaintiff’s past relevant work and afailure to order a consultative psychologica examination. It is not
necessary to reach any of these claims. The adminigrativelaw judge found that the plaintiff had not engaged
in subgtantia gainful activity snce June5, 2000, Record at 17, the date on which he aleged that hisinability
to work began, id. at 13. Theonly evidencein the record concerning hislearning disability isthereport of
Michadl F. Smyth, Ph.D., alicensed psychologist who evauated the plaintiff on February 20, 1995, id. at
172-74, and thetestimony of apsychologist who was serving asamedical advisor at the hearing, id. at 63-
70.

The adminigrative law judge noted that the plaintiff’ s “learning disorder did not prevent him from
engaging in subgtantid gainful activity from 1989 through 2000.” 1d. a 14. The plaintiff’s past relevant

work as a landscaper/groundskeeper, id. at 17, occurred during this period, id. at 143-50. Thelearning



disability upon which the plaintiff basesthis apped hasexisted at least since 1995, id. at 172-74, and hehas
offered no evidencethat it hasincreased in severity sncethat time. Theplaintiff performed hispast rlevant

work while suffering from this learning disability. He cannot be incapable of returning to his past relevant
work due to alimitation that was present while he performed that work. Under these circumstances, the
plantiff cannot possibly meet his burden to show that he cannot return to hisformer employment becauseof
his learning disability. See Santiago v. Secretary of Health & Human Servs,, 944 F.2d 1, 5 (1st Cir.

1991) (“Where the clamant can ill perform the demands and duties of a former job as []he actualy

performed it, a finding of non-disability is gppropriate. . . . If, assuming the existence of the limitations as
[]he describes them, []he nonetheless appears to still possess the ability to do that past work, [][heis
obvioudy not disabled.”); Leavitt v. Apfel, 69 Soc.Sec.Rep.Serv. 760, 1999 WL 33117107 (D. Me.

May 12, 1999) a *2. Accordingly, it is not necessary to congder any of the plaintiff’s alegations of

specific errors by the adminigtrative law judge in evaduating ether hislearning disability or the requirements
of his past relevant work.

Conclusion

For the foregoing reasons, | recommend that the commissioner’s decison be AFFIRMED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ sreport or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
and request for oral argument beforethedistrict judge, if anyissought, within ten (10) daysafter
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.



Failureto fileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 25th day of Augugt, 2004.

/s David M. Cohen

David M. Cohen
United States Magistrate Judge
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